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The total effect of this was that the Crown could, by ordering
jurors known to be favourable to it, but against whom it might
be difficult to show cause to stand by until the accused had
exhausted his peremptory challenges, secure a favourable jury.
Moreover, the jury was 'pricked3 by the sheriff, and if he chose
to empanel jurors all hostile to the accused, there was no
remedy. Moreover, in the seventeenth and eighteenth cen-
turies it was a common practice to secure in difficult cases a
'special9 verdict. In this case the jury merely found special
facts and the court determined whether these amounted to
guilt or not. This is still possible, but no longer used as a means
of enabling the court to deprive the jury of control of the real
issue of guilt or innocence as it was especially in case of defama-
tion until Fox's Libel Act. In the seventeenth and early eigh-
teenth centuries this was monstrous, as it was customary in
political cases for the Crown counsel to decide in consultation
with the judges what the rules as regards forms of indictment to
be applied in the ensuing case should be.1

Finally, it must be remembered that the jury would be at
least imbued with the prejudices of the day as fully as the judge.
When religious or political animosities or superstitions were
involved, a jury would be the last thing which would protect
the accused. This is abundantly brought out by the witch
trials of the seventeenth century3 and by the Popish Plot trials.
It must be remembered in this connexion that Catholics could
not be jurymen, and that by numerous enactments they were
brought within the purview of the criminal law.2

In fact juries were no safeguard until the later part of the

obsolete in England, but in America constantly used, usually to the detriment of
justice. Stephen, H.C.L. i. 302, passim, and Stephen, H.C.L, i. 419 et seqq., especially
for the later cases 1688-1760: Cowp&fs Case, 13 St. Tr. 431, &c.; R. v. Raleigh, i St.
Tr. 1-60. G. K. Allen, Legal Duties, p. 253: 'The Presumption of Innocence.'

1  See 32 Geo. Ill, c. 60. It must be remembered that many of the reforms of the
eighteenth and nineteenth centuries were foreshadowed in schemes under the
Gonunonwealth, but as these were abortive at the time we need not enter into
them.  See Stephen, H.C.L. ii. 208-10; Holdsworth, vol. vi, p. 412, passim.  Vide
etiam infra,

2  Nonconformists suffered similar technical disabilities but annual Indemnity
Acts and Occasional Conformity Acts relieved them during the eighteenth century
of any real disability, and also the Toleration Act of 1689.